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Comments

Post-minority Educational Support Statutes:
Promoting Equal Educational Opportunity by
Creating an Equal Protection Problem
Consider the following situation:
David is an eighteen year old high school senior living in Pennsylvania.' His parents have been divorced since David was eight
years old. Since the divorce, David has lived with his mother,
but maintained a good relationship with his father. According to
the divorce agreement, David's father must pay child support to
David's mother until he graduates from high school. After this
point, David's father has no financial obligation to David.
David's father has not remarried and currently lives alone on a
salary of $150,000 per year. David's mother has also not remarried, and lives with David on a salary of $25,000 per year.
David wants to attend college this fall, but is not sure how to
afford the expense. When he completes an application for federal
financial aid, he will have to provide information about his own
income and his mother's income. Since David's parents are
divorced, he will not have to provide income information about
his non-custodial parent (his father). The federal government
will consider only David's and his mother's financial resources
when determining David's financial need,2 and, therefore, he is
1. David is an actual student with whom the writer is acquainted in her capacity
as a financial aid administrator at Jefferson Community College in Steubenville, Ohio.

His full name is not divulged in order to protect his privacy. All of the information contained in this example is true.
2. Financial need is defined as the dollar amount that a student will need to meet
all of the costs of a college education after the appropriate family contribution is
deducted. An example of this calculation is:
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likely to qualify for significant federal financial aid for college in
the form of grants, work study and loans.'
If David's parents were still married to each other, both parents' income information would be considered in determining his
financial need and, as a result, David most likely would not qualify for any federal financial assistance. Thus, the federal financial aid scheme accounts for the differences between the children
of married parents and the children of divorced parents by using
different guidelines for determining their financial need.
If David lived in a state like New Hampshire, he would have
an additional resource not provided for in the federal financial
aid scheme. New Hampshire is one of several states that recognizes a non-custodial parent's duty to pay collegiate educational
expenses for his or her children; thus, David could sue his father
in this state for payment of his college tuition. If David's parents
were still married, however, David would not have this legal
right to sue.
How does this situation create an inequity that may violate
state and federal equal protection guarantees? Assume that
David's college expenses for one year total $10,000. Due to the
fact that his financial need is based only on his own income and
that of his mother, David qualifies for $1,200 in federal grant aid,
$1,500 in Federal Work Study aid, and $6,625 in loans to help
pay his college costs. 4 If David could also sue his father for payThe total cost of education at the school the student wishes to attend (tuition and
fees, books, room and board, transportation expenses, and miscellaneous
expenses). This figure is determined by each college based on its costs.
$10,000
(i.e.)
MINUS the Estimated Family Contribution (as determined by a formula established by Congress and generated as a result of the completion of the Free Application for Federal Student Aid)
$1,000
(i.e.)
EQUALS the student's financial need
$9,000
(i.e.)
3. Grants are financial need-based awards intended to pay educational expenses
and do not have to be repaid. The most common federal grant programs are the Pell
Grant program. and the Federal Supplemental Educational Opportunity Grant (FSEOG)
program. The Pell Grant is the foundation of the federal financial aid scheme. Formerly
known as the Basic Educational Opportunity Grant (BEOG), the Pell Grant is a needbased award of money given to students to attend college. The maximum Pell Grant
award for 1996-97 is $2,470. Federal Work Study (FWS) is another financial need-based
program in which a qualifying student receives employment (usually on campus) from
which the earnings are to be applied toward educational expenses. The most favorable
loans available to college students are based upon financial need. The interest on these
loans is subsidized by the federal government during the period of time that the student
is enrolled. Although other loans are available to students who do not demonstrate financial need, they are without the interest subsidy and sometimes at a higher interest rate.
4. This financial aid award package is typical of a financial aid package at a large
state-supported university. (Per conversations with financial aid administrators at Ohio
State University, Kent State University, and University of Akron.)
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ment of his college tuition, he could receive full payment of his
tuition from federal financial aid while concurrently compelling
direct tuition payments from his father. Notably, if David's parents were still married, David could not receive any grant or
work study aid to help defray his college expenses. In addition,
he could not compel either of his parents to pay his college
expenses. Therefore, David's chances of receiving assistance in
paying his college expenses would be severely limited.
The foregoing example suggests that in an attempt to provide
greater educational opportunities than have previously been provided to children of divorced parents, several states have gone
too far. By enacting statutes that impose a duty on non-custodial
parents to pay college expenses for their children, these states
have directly contravened the federal financial aid scheme and
given children of divorced parents an unfair advantage over students whose parents are married. As a result, non-custodial parents have challenged the constitutionality of these statutes,
arguing that they violate state and federal equal protection
guarantees.5
This article examines the state statutes that provide for postminority educational support from several perspectives. First, it
traces the history of constitutional challenges to such statutes in
various states over the past twenty years. Next, the policy arguments both for and against these statutes are examined to
expose the legislative considerations that led to the enactment of
the statutes. This policy discussion then demonstrates that by
adopting flawed assumptions and ignoring a federal financial aid
scheme already accounting for the differences between children
of married and divorced parents, many state legislatures have
created a situation that is inherently unfair to children of married parents. Finally, an analysis of the recent constitutional
challenges in New Hampshire and Pennsylvania suggests that
these statutes can and should be subjected to state constitutional
challenges in other states.
I.

HISTORY OF EDUCTIONAL SUPPORT LAW

Decisions favoring post-minority educational support for children of divorced parents have evolved steadily in the past twenty
years. Typical of the state court rationales utilized in approving
such schemes is the rationale set forth in the 1978 case of
5. The Fourteenth Amendment to the United States Constitution provides, in pertinent part: "No state shall make or enforce any law which shall.., deny to any person
within its jurisdiction the equal protection of the laws." U.S. CONST. amend. XIV, §1.
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Childers v. Childers,6 handed down by the Supreme Court of
Washington. In Childers, the Supreme Court of Washington
upheld the constitutionality of a particular provision of the 1973
Dissolution of Marriage Act ("the Washington Act"), 7 which set
forth that in a divorce proceeding, a trial court is free to order the
non-custodial parent to provide for his or her child's college
expenses.' In upholding the constitutionality of the provision
under the Equal Protection Clause of the Fourteenth Amendment and the Washington Constitution, 9 the court, per Justice
Hicks, found that "a divorced parent may have a duty to support
for college education if it works the parent no significant hardship and if the child shows aptitude." 10 The Washington court
discussed the changes in society that had made a college education a necessity rather than a luxury, and found that a student
who is unable to secure a college education is at a disadvantage
in pursuing most career fields. "
Employing the traditional rational basis test, the Washington
court reasoned that the Washington Act provision is constitutional because the state has a strong interest in seeing that all of
its citizens attain a college education. 2 The court opined that
classifications serving such a purpose are rationally related to a
legitimate state purpose and are, therefore, constitutional. 3 In
6. 575 P.2d 201 (Wash. 1978).
7. WASH. REV. CODE §§26.09.100-.110 (1973).
8. Childers, 575 P.2d at 203. In this case, the parties had three sons during their
marriage. Id. The husband was employed as a medical doctor in private practice, while
the wife had no significant employment history and was not college-educated. Id. The
trial court awarded custody of the three sons to the wife and ordered the husband to pay
support for his sons while they attended college. Id. The court of appeals reversed this
support order on the grounds that the husband had no duty to support children who had
reached the age of majority (which is eighteen in Washington). Childers v. Childers, 552
P.2d 83, 85 (Wash. App. 1976). The Washington Supreme Court granted the wife's petition for review and reversed the court of appeals decision. Childers, 575 P.2d at 209.
9. Article 1, Section 12 of the Washington Constitution provides: "No law shall be
passed granting to any citizen, class of citizens, or corporation other than municipal, privileges or immunities which upon the same terms shall not equally belong to all citizens,
or corporations." WASH. CONST. art. 1, § 12.
10. Childers, 575 P.2d at 207. According to Justice Hicks, "we think it reasonable
to assume that a medical doctor, himself with years of higher education which brings him
a higher than average income, would willingly treat his sons as dependents if they chose
and showed an aptitude for college, but for the fact of the divorce." Id. at 205-06.
11. Id. at 206. The court discussed the fact that a person without a college education competes in a job market with persons of greater skill and ability gained as a result
of a college education. Id.
12. Id. at 209. The court stated the following: "That it is the public policy of the
state that a college education should be had, if possible, by all its citizens, is made manifest by the fact that the state of Washington maintains so many institutions of higher
learning at public expense." Id. at 206 (quoting Esteb v. Esteb, 244 P. 264, 265 (Wash.
1926)).
13. Id. at 209.
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addressing the non-custodial parent's claim that under the provision, married parents are legally relieved of the obligation to pay
educational expenses for adult children while divorced parents
are legally obligated to pay, the Washington court stated that differences in willingness to pay such expenses between married
and divorced parents justify the imposition of the statutory duty
on divorced parents. 14 Thus, the Washington court viewed the
Washington Act as a method for providing equal educational
opportunity to all children regardless of the marital status of
their parents. 5
The Supreme Court of Illinois upheld a similar provision of the
Illinois Marriage and Dissolution Act ("the Illinois Act")' 6 that
was attacked on both state and federal equal protection grounds.
In Kujawinski v. Kujawinski, v the court employed the same
rational basis test utilized in Childers and concluded that imposing a duty upon divorced parents to pay their children's college
expenses is reasonably related to a legitimate state purpose.1 8 In
justifying the classification system created by the Illinois Act, the
court stated that, "[w]hen we turn to divorced parents-a disrupted family-society cannot count on normal protection for the
14.

Id. at 207. The court noted that, "the fact that most married parents choose

willingly to make financial sacrifices for their children's education.., seems to have been
disregarded [by the court of appeals]." Id.
15.

Childers, 575 P.2d at 208. The Washington court stated:

In the 1973 act, the legislature simply allows the courts to secure for the
children what they would have received from their parents except for the divorce,
limited to that which is necessary for the children's and society's well-being and
that which will not work an undue hardship on parents. Nothing more is expected
of divorced parents than married parents, and nothing less.
Id.
16. ILL. REV. STAT. ch. 40, §§ 503(d), 513 (1977). The relevant portion of Section
513 provides:
The Court also may make such provision for the education and maintenance of the child or children, whether of minor or majority age, out of the property
of either or both of its parents as equity may require, whether application is made
therefore before or after such child has, or children have, attained majority age. In
making such awards, the court shall consider all relevant factors which shall
appear reasonable and necessary, including:
(a) The financial resources of both parents;
(b) The standard of living the child would have enjoyed had the marriage
not been dissolved; and
(c) The financial resources of the child.
ILL. REV. STAT. ch. 40, § 513 (1977) (current version at 750 ILL. CoMp. STAT. ANN. 5/513

(West 1993)).
17. 376 N.E.2d 1382 (Ill. 1978).
18. Kujawinski, 376 N.E.2d at 1389. The plaintiff, Joseph Kujawinski, brought
this action to challenge the constitutionality of the provisions of the Illinois Act that
allowed the court to impose upon him a duty to pay educational support for the six children he shared with defendant Betty Ann Kjawinski. Id. at 1384. The trial court
declared unconstitutional the sections of the Illinois Act providing for the imposition of a
duty to pay post-minority educational support. Id. at 1385. The defendant appealed
directly to the Illinois Supreme Court pursuant to Illinois Sup. CT. R.302(a). Id.
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child, and it is here that equity takes control to mitigate the
hardship that may befall children of divorced parents." 9 The
court declined to consider the plaintiffs contention that the Illinois Act, by its own language, should be applied to married as
well as divorced parents. 20 As a result, the Illinois court held
that the post-minority educational support sections of the Illinois
Act did not violate the equal protection guarantees of the state
and federal constitutions.2 '
In 1980, the Supreme Court of Iowa also rejected a constitutional challenge to a similar statute under the state and federal
equal protection clauses. 22 The non-custodial parent in In re
Marriage of Vrban 21 argued that the classification system created by the Iowa statute was arbitrary because it ordered
divorced parents to support their adult children while married
parents were under no similar requirement.24 In response, the
Iowa court stated that the differences in circumstances between
married and divorced parents created the necessity for this classification system.26 The fact that a duty to support was present
only for divorced parents did "not necessarily make the classification arbitrary or unreasonable."26 The court found that the legislature, considering all of the circumstances surrounding divorced
and intact families, could reasonably decide that there was no
19. Id. at 1390 (quoting Maitzen v. Maitzen, 163 N.E.2d 840, 843 (Ill. App. Ct.
1959)).
20. Id. at 1389. The court stated:
This court has not had occasion to consider whether the above-cited provision obligates nondivorced parents to fund the education of their majority aged
children, and we have no occasion to do so here. Rather, we find that the imposition of such an obligation upon divorced parents is reasonably related to a legitimate legislative purpose.
Id.
21. Id. at 1389, 1391.
22. See In re Marriage of Vrban, 293 N.W.2d 198, 202 (Iowa 1980).
23. 293 N.W.2d 198 (Iowa 1980).
24. Vrban, 293 N.W.2d at 202. The trial court ordered the husband to pay twentyfive dollars a week in child support for each of his four daughters "until such time as each
becomes self supporting or through school, including college, whichever occurs first." Id.
at 201. Although the husband acknowledged that the court was empowered to make this
support award by state statute, he challenged the constitutionality of the statute on the
basis that it created unreasonable classifications in violation of the Fourteenth Amendment to the United States Constitution and Article 1, Section 6 of the Iowa Constitution.
Id. Article 1, Section 6 of the Iowa Constitution provides: "[Tihe General Assembly shall
not grant to any citizen, or class of citizens, privileges or immunities, which, upon the
same terms shall not equally belong to all citizens." IOWA CONST. art. 1, §6.
25.
26.
designed
ably find

Vrban, 293 N.W.2d at 202.
Id. As a justification for the classification, the court stated: "The statute was
to meet a specific and limited problem, one which the legislature could reasonexists only when a home is split by divorce." Id.
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need to impose this statutory obligation on parents in intact
families."
The Indiana Supreme Court adhered to the same analysis in
the 1991 case of Neudecker v. Neudecker,28 and expressed that
the state's intent is to ensure that children of divorced parents
are afforded the same educational opportunities as children of
married parents.2 9 The Indiana court focused on what it believed
would be the standard of living enjoyed by a child of divorced
parents if the family had remained intact.3 0 By assuming that
parents in an intact family would provide for their child's college
education, the court found the Indiana child support scheme to
be reasonable and bear a rational relationship to the state interest in affording equal educational opportunities to children of
divorced parents. 3 1 Thus, the court upheld the
statute under
32
both state and federal equal protection clauses.
In 1993, the Supreme Court of New Hampshire adopted a
slightly different approach to an equal protection analysis of a
state statute authorizing trial courts to order non-custodial parents to pay college expenses for their children. 33 In LeClair v.
LeClair,3 4 the court relied on the New Hampshire Constitution to
r'esolve an equal protection challenge based on both the New
Hampshire Constitution and the United States Constitution. 5
27. Id.
28. 577 N.E.2d 960 (Ind. 1991).
29. Neudecker, 577 N.E.2d at 962. The original marriage dissolution decree
between Rolland and Wendy Neudecker provided that Wendy would receive custody of
the couple's two children and Rolland would pay weekly child support. Id. at 961. Following a hearing upon Wendy's Petition to Modify Support, the trial court increased Rolland's child support payments and also required him to pay all costs for the older child to
attend college for four years after high school. Id. The court of appeals affirmed the trial
court's modification. Neudecker v. Neudecker, 566 N.E.2d 557 (Ind. App. 1991). Rolland
petitioned the Supreme Court of Indiana to consider two issues, one of which was the
constitutionality of the Indiana statute authorizing courts to compel non-custodial parents to pay college expenses. Neudecker, 577 N.E.2d at 961.
30. Neudecker, 577 N.E.2d at 961. The court compared college expenses to music
lessons, orthodontia and summer camp expenses as normal expenses incurred by children
which may be addressed by a court when fashioning a child support order. Id. at 962.
31. Id. The court noted: "The statutory authorization in dissolution cases to order
either or both parents to pay sums for their child's education expenses constitutes a reasonable implementation of the child support criteria that the court must consider the
standard of living the child would have enjoyed had the marriage not been dissolved." Id.
32. Id.
33. See LeClair v. LeClair, 624 A.2d 1350 (N.H. 1993).
34. 624 A.2d 1350 (N.H. 1993).
35. LeClair, 624 A.2d at 1355. The parties in this case were divorced in 1978, at
which time the court did not enter a child support order against either party. Id. at 1352.
The parties' only child, a son, lived with the father until 1989, at which time the son was
sixteen years old. Id. When the son began college in the fall of 1991, the mother (who
was then the custodial parent) filed a petition requesting that the court order the father
to make a reasonable contribution toward the son's college expenses. Id. When the
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The New Hampshire court chose this approach by reasoning that
"[b]ecause the Federal Constitution offers no greater protection
than our State Constitution under its equal protection provisions, we rely on our State Constitution and use federal case law
only as an aid to our analysis."36
The New Hampshire court found that because the plaintiff in
LeClair asserted an economic issue, the distinction between
divorced and non-divorced parents involved no suspect classificaThe New Hampshire Supreme
tions or substantive rights.
Court justified the duty imposed on divorced parents to pay college expenses for their children by noting the problematic financial arrangements present in divorced families. 3 As a result of
these problems, the court found that the state legislature's
assumption that children of divorced families would not likely
receive college financial support from a non-custodial parent was
reasonable. 39 Thus, the classification created by the statute was
reasonably related to a legitimate state purpose.4 0
II.

NEW TRENDS:

THE PENNSYLVANIA CASE

For nearly thirty years, Pennsylvania courts recognized noncustodial parents' duty to pay their children's college expenses
even though the duty was not statutorily imposed. 4 ' In 1992,
however, the Pennsylvania Supreme Court overturned this decisional law in Blue v. Blue4 2 by holding that divorced parents have
no duty to pay educational expenses for their children beyond a
master entered a decree requiring the father to contribute to the son's college expenses,
the father appealed to the New Hampshire Supreme Court, claiming that the statute
authorizing such an order violated state and federal equal protection guarantees. Id. at
1352-53. Part 1, Article 12 of the New Hampshire Constitution has been interpreted by
the courts of New Hampshire to guarantee equal protection. See State v. Cooper, 498
A.2d 1209 (N.H. 1985) (noting that defendant challenged court's right to decline to accept
appeal on equal protection and due process grounds). This Article provides, in pertinent
part: "Every member of the community has a right to be protected by it, in the enjoyment
of his life, liberty, and property." NH CONST. Pt. 1, art. 12.
36. LeClair, 624 A.2d at 1355.
37. Id. at 1356-57.
38. Id. The court found that because of the unique problems present in families
split by divorce, "the legislature could rationally conclude that absent judicial involvement, children of divorce may be less likely than children of intact families to receive
college financial support from both of their parents." Id. at 1357.
39. Id. The New Hampshire court noted that "[d]espite our limited insight into the
legislature's intent, we observe that heightened judicial involvement over the financial
and personal lives of divorced families with children may be warranted, although similar
involvement may not be necessary with intact families." Id.
40. Id. at 1357.
41. See, e.g., Byrnes v. Caldwell, 654 A.2d 1125, 1135 (Pa. Super. Ct. 1995), rev'd
665 A.2d 1160 (Pa. 1995).
42. 616 A.2d 628, 632 (Pa. 1992).
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high school education.43 The court explicitly stated that
extending such a duty of support was the province of the state
legislature. 4
In 1993, the Pennsylvania legislature enacted the state's first
post-minority educational support statute ("Act 62"). 45 Essentially, the statute codified the non-custodial parent's duty to support that had been enforced through the Pennsylvania decisional
law before Blue.46
On October 10, 1995, the Pennsylvania Supreme Court
addressed equal protection challenges to Act 62. In particular,
in the case of Curtis v. Kline,4 the court declared Act 62 unconstitutional because it violated the Equal Protection Clause of the
Fourteenth Amendment to the United States Constitution.49
Additionally, although the plaintiff in Curtis did not assert a
state constitutional law challenge to Act 62, the court noted that
the same analysis and outcome would result under the Pennsylvania Constitution.
In deciding the case, the court in Curtis demonstrated a new
framework for analyzing an equal protection challenge to state
statutes imposing a duty upon non-custodial parents to pay their
children's college expenses. 51 Instead of focusing upon the parent
43. Blue, 616 A.2d at 633. In the Blue case, Reginald Blue's mother and father
separated during his sophomore year of college. Id. at 629. The trial court entered an
order requiring the father to pay $4,600 a year toward his son's educational expenses
until he received his degree. Id. at 630. The superior court affirmed the trial court's
order awarding college educational support to Reginald. Blue v. Blue, 576 A.2d 1129 (Pa.
Super. Ct. 1990). The Pennsylvania Supreme Court reversed the lower court decisions
because no legal duty had been imposed on the non-custodial parent by the legislature.
Blue, 616 A.2d at 632. The court stated that it would be prudent to wait until the Pennsylvania General Assembly decided the issue before imposing such a duty. Id. at 629,
632.
44. Blue, 616 A.2d at 632. Within the opinion, the court indeed expressed a willingness to allow the state to create such a duty by statute.
45. Act 62 provided in pertinent part:
(a) General rule - Where applicable under this section, a court may order
either or both parents who are separated, divorced, unmarried or otherwise subject
to an existing support obligation to provide equitably for educational costs of their
child whether an application for this support is made before or after the child has
reached 18 years of age.
23 PA. CONS. STAT. § 4327 (1993).
46. Byrnes, 654 A.2d at 1126-27.
47. See Curtis v. Mine, 666 A.2d 265 (Pa. 1995); Byrnes v. Caldwell, 665 A.2d 1160
(Pa. 1995).
48. 666 A.2d 265 (Pa. 1995).
49. Curtis, 666 A.2d at 270.
50. Id. at 267 n.1. The Pennsylvania Constitution provides, in relevant part:
"Neither the Commonwealth nor any political subdivision thereof shall deny to any person the enjoyment of any civil right, nor discriminate against any person in the exercise of
any civil right." PA. CONST. art. 1, § 26.
51. Curtis, 666 A.2d at 269-70.
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as the party affected by the classification, the Pennsylvania court
examined the equal protection problem with the student as the
affected party. 2 No longer was the issue whether married and
divorced parents received equal protection under the state and
federal constitutions.5
Rather, the Pennsylvania court
examined the equal protection issue from the perspective of chil54
dren of married parents versus children of divorced parents.
Thus, the question before the court in Curtiswas whether Act 62
reasonably classified similarly situated persons (students seeking college funding) in order to achieve a legitimate state purpose. 5 The Pennsylvania Supreme Court concluded that a
classification based on the marital status of one's parents was
not reasonable, and stated:
It will not do to argue that this classification is rationally related' to
the legitimate governmental purpose of obviating difficulties encountered by those in non-intact families who want parental financial
assistance for post-secondary education, because such a statement of
the governmental purpose assumes the validity of the classification.
Recognizing that within the category of young adults in need of financial help to attend college there are some having a parent or parents
unwilling to provide such help, the question remains whether the
authority of the state may be selectively applied to empower only
those from non-intact families to compel such help. We hold that it
may not. In the absence of an entitlement on the part of any individual to post-secondary education, or a generally applicable requirement that parents assist their adult children in obtaining such an
education, we perceive no rational basis for the state government to
provide only certain adult citizens with legal means to overcome the
difficulties they encounter in pursuing that end.56
Since all parents (regardless of marital status) are not necessarily willing to provide financial assistance to their college-bound
children, the Pennsylvania court concluded that the state could
not empower some children to compel their parents to pay for
college without providing that same right to all children.5" Thus,
52. Id. According to the Pennsylvania court, "Act 62 classifies young adults according to the marital status of their parents, establishing for one group an action to obtain a
benefit enforceable by court order that is not available to the other group." Id. at 269.
53. Id.
54. Id. Justice Zappala cites an example of a situation in which Act 62 arbitrarily
enriches one brother at the expense of another simply because one brother lives with the
father's first wife and the other lives with the father and his second wife. Id. at 270.
55. Id.
56. Curtis, 666 A.2d at 269.
57. Id. Although the court ultimately held that Act 62 created unreasonable classifications, the fifth footnote in the opinion presents the interesting question of whether the
Pennsylvania legislature could extend the duty to pay college expenses to all parents
without regard to marital status. Id. at 269 n.5. The court, however, did not address this
issue. Id.
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the court held that similarly situated young adults may not be
treated differently without violating equal protection
guarantees.58
III.

POLICY CONSIDERATIONS

In the past twenty-five years, the traditional family unit in the
United States (i.e., father as wage earner, mother at home with
the children) has become more of an exception than the norm.
Changes in social mores, increased employment opportunities for
women and more flexible divorce laws have resulted in a nation
in which divorce is more common than ever before. 9 The movement away from the traditional family unit has created new
problems that state legislatures have attempted to address.
As is evident from the opinions of the highest courts of several
states, state statutes requiring post-minority educational support have raised significant debate regarding the wisdom and
fairness of requiring divorced parents to incur a weighty financial obligation that married parents do not have to shoulder.
Courts that have decided the constitutionality of these statutes
have often discussed the policy considerations that led state legislatures to enact such statutes. The courts have failed to recognize, however, that in considering public policy issues, the
legislatures have overlooked the federal financial aid scheme
that already makes classifications based upon the marital status
of a student's parents. While the intent of the legislatures may
be to even the playing field between children of married and
divorced parents, these statutes contravene a federal scheme
already accounting for the differences between such children,
thus providing an inequitable windfall to certain students simply
because their parents are divorced.
The assumption that state legislatures typically employ when
enacting post-minority educational support statutes is that married parents willingly assist their adult children in obtaining a
higher education." This assumption may not be accurate. An
informal survey of financial aid administrators at ten colleges
and universities throughout Ohio suggests that approximately
twenty-five percent of children of married parents do not receive
58. Id. at 270.
59.

Frank F. Furstenberg, The Future of Marriage, AMmifAN DEMOGRAPHICS,

June, 1996, at 34.
60. Kathleen Conrey Horan, Postminority Support for College Education - A
Legally Enforceable Obligation in Divorce Proceedings?, Volume XX, Number 4, FAM. L.
Q. 589, 602-05 (1987).
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financial assistance from their parents for college expenses. 61
Thus, although the children of divorced parents have fewer
resources on paper, due to the post-minority educational support
statutes, they have a much greater opportunity than children of
married parents to actually compel payment of tuition expenses.
Indeed, this is the anomaly created by such statutes.
Although families split by divorce may not always operate
with the parents looking out for the best interests of the children,6 2 an assumption that all intact families operate with the
children's best interests in mind is mistaken. Sadly, dysfumctional intact families are not uncommon in this country. As a
result, the dynamics of such families must also be considered
when examining the fairness of post-minority educational support statutes.
To date, no state has been willing to impose a duty to pay college expenses upon parents in intact families. A common reason
for the failure of states to impose such a duty is a reluctance to
involve the government in matters that have traditionally fallen
within the realm of family privacy. 3 Since states have expressed
a willingness to involve themselves in the lives of non-intact families, however, state legislatures have not succeeded in creating
equality of educational opportunity.

61. Financial aid administrators at ten colleges and universities in Ohio were contacted and asked the following question: "What percentage of your dependent students
do not receive any tuition assistance from their parents?" The responses ranged from less
than one percent at Kenyon College (a private, four-year institution) to more than fifty
percent at a few public institutions. The colleges and universities taking part in this
informal survey were: Capital University, Columbus State Community College, Edison
State Community College, Franklin University, Jefferson Community College, Kent State
University, Kenyon College, Mt. Union College, North Central Technical College and University of Akron.
A dependent student is defined by the United States Department of Education as
an undergraduate student who is NOT any of the following:
(1) over age 24

(2) married
(3) a veteran of the armed services
(4) an orphan or ward of the court
(5) having legal dependents (other than a spouse)
U.S. DEPT. OF EDUC., 1996-97 FEDERAL STUDENT AID HANDBOOK 2-52, 53 (1996).

62. See Frank F. Furstenberg et al., PaternalParticipationand Children's Wellbeing After Marital Dissolution, 52 AMERICAN SOcioLoGIcAL REvIEw 695 (1987); Waller-

stein & Corbin, Father Child Relationships After Divorce: Child Support and Educational Opportunity, 20 FAm. L. Q. 109 (1986).
63. See Roe v. Wade, 410 U.S. 113 (1973) (discussing right to abortion); Griswold v.
Connecticut, 381 U.S. 479 (1965) (discussing right to contraception); Meyer v Nebraska,
262 U.S. 390 (1923) (examining right to choose and pursue vocation).
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IV. THE FUTURE OF EQUAL PROTECTION CHALLENGES
A review of the history of constitutional challenges to state

statutes similar to Pennsylvania's Act 62 reveals the changing
jurisprudence of the past twenty years. Challenges made to such

statutes in the late 1970's and early 1980's focused primarily on
federal equal protection guarantees. Since in recent years state

courts have extended greater protection to individuals under
their state constitutions than the Federal Constitution, however,
statutes have also been challenged under a state equal protection
analysis.
In Curtis, the Pennsylvania Supreme Court seems to have
paved the way for a new challenge to state statutes placing a
duty upon non-custodial parents to pay their children's college
expenses. The court has indicated that challengers of such statutes have a greater chance of success if they rely on state equal
protection guarantees (which may afford greater protection to
the affected party) and assert that the student, not the parent, is
the party affected by the classification.
Choosing to analyze the equal protection issue from the perspective that students (not parents) are the affected classification, however, raises the issue of standing.6 4 Indeed, under this
analysis divorced parents should not have standing to challenge
Act 62 or any other post-minority educational support statute
because the classification created by the statute does not affect
their interests. The only parties with standing and a significant
reason to challenge Act 62 or other such statutes on equal protection grounds would be the students. Children of divorced parents, however, are unlikely to challenge these statutes because
they truly have nothing to gain from their efforts. Likewise, children of married parents will not receive any monetary benefit if
such statutes are held unconstitutional. The incentive to challenge the statute would merely be to overcome a perceived
unfairness, not to receive a financial gain, and it is doubtful that
many of these potential plaintiffs will litigate when the best they
can hope to achieve is a moral victory. Ironically, therefore,
while the Curtis decision may demonstrate a way to successfully
challenge state statutes providing for post-minority educational
support, at the same time, the decision makes it more difficult to
find a plaintiff who is willing to litigate the issue.
Interestingly, the majority in the Curtis court never addressed
the standing issue, although the issue was raised by the dissent.
64. Curtis, 666 A.2d at 272 n.5. Justice Montemurro notes, "there is a real question whether Appellee herein possesses standing to contest the supposedly unequal treatment meted out to children by the statute." Id. (Montemurro, J., dissenting).
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Other state courts, however, might use the standing issue as a
mechanism for avoiding a decision on the merits of the case.
When a divorced parent challenges the constitutionality of a
post-minority educational support statute on equal protection
grounds, the state court might simply dismiss the case for lack of
standing.
Another issue raised by the successful equal protection challenge to such a statute in Curtis is whether the current federal
financial aid scheme can withstand equal protection scrutiny. If
state courts are able to find that post-minority educational support statutes create classifications that violate equal protection
guarantees, could a similar challenge to the federal financial aid
scheme be far behind? Until now, the federal financial aid
scheme has not been challenged on equal protection grounds.
Although there are parallels between the federal financial aid
scheme and the state post-minority educational support statutes,
there are enough differences between the two that the federal
scheme is likely to withstand an equal protection challenge.
Unlike the state statutes, the federal scheme does not impose
any obligation upon parents to pay their children's college
expenses, regardless of the parents' marital status. It merely
asks parents to provide income information. Parents are not
obligated to provide this information, but their child's eligibility
for federal financial aid depends upon their cooperation. Without
parental cooperation, a dependent student (of married or
divorced parents) is denied federal financial aid.65
Finally, post-minority educational support also raises questions about whether imposing an obligation to pay upon divorced
parents is an intrusion upon family privacy. Over the course of
American history, decisions about the education of children have
been considered within the realm of family privacy. 66 Governmental intrusions into intact families are still virtually
unknown, 67 and it is very unlikely that a state court would
uphold any attempt to impose an obligation to pay for direct educational costs upon parents in intact families. Thus, although
divorced parents may not have standing to challenge these state
65.
66.

U.S. DEPr. OF EDUC., 1996-97 FEDERAL STUDENT AID HANDBOOK, 2-52 (1996).
See Wisconsin v. Yoder, 406 U.S. 205 (1972) (discussing right of parents to

withhold children from school in accordance with religious beliefs); Pierce v. Society of
Sisters, 268 U.S. 510 (1925) (examining parents' right to make decisions regarding child's
education); Meyer v. Nebraska, 262 U.S. 390 (1923) (discussing right to choose and pursue vocation).
67. In his dissent in Curtis, Justice Montemurro states that "[ilntact families do
not suffer intervention by the court unless their children are abused or neglected." Curtis, 666 A.2d at 272 (Montemurro, J., dissenting).
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statutes on equal protection grounds, they certainly may have
standing to challenge the statutes on this basis.
V.

CONCLUSION

At first glance, it would seem that challenging a post-minority
educational support statute using the Pennsylvania approach
would have a strong chance of succeeding. Additional issues
arise pursuant to such a challenge, however, that might cloud
the possibility of its success.
What remains clear is that the combination of state statutes
and the federal financial aid scheme creates a situation that is
inherently unfair to the children of married parents. With this
in mind, a constitutional challenge to these state statutes would
be a step toward curing that unfairness. Clearly, state legislatures have acted with the best of intentions when creating these
post-minority educational support statutes. Good intentions,
however, have not resulted in an equitable reality. The state
statutes have contravened the existing federal financial aid
scheme, creating a situation that is skewed and harsh. The time
has therefore arrived to challenge state post-minority educational support statutes on the grounds that they violate the state
and federal guarantees of equal protection.
As citizens of other states begin to reevaluate the way that
their state post-minority educational support statutes treat similarly situated individuals, the Pennsylvania analysis should
serve as a model. By examining the effects of the statutes from
the perspective of the student, the Pennsylvania analysis provides the most equitable examination of the equal protection
issue.
Maureen A. Shannon

